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Subpart C—Confidential Information Made
Available to Supervised Institutions, Fi-
nancial Institution Supervisory Agen-
cies, Law Enforcement Agencies, and
Others in Certain Circumstances

261.11 Confidential supervisory information
made available to supervised financial
institutions and financial institution su-
pervisory agencies.

261.12 Confidential information made avail-
able to law enforcement agencies and
other nonfinancial institution super-
visory agencies.

261.13 Other disclosure of confidential su-
pervisory information.

261.14 Subpoenas, orders compelling produc-
tion and other process.

Subpart D—Requests for Confidential
Treatment

261.15 Scope of subpart.
261.16 Submission and form of request for

confidential treatment; action on re-
quest.

261.17 Confidential commercial or financial
information.

AUTHORITY: 5 U.S.C. 552, 12 U.S.C. 248(k),
321, and 1844.

SOURCE: 53 FR 20815, June 7, 1988, unless
otherwise noted.

Subpart A—General Provisions

§ 261.1 Authority, purpose, and scope.

(a) Authority. This regulation is is-
sued by the Board of Governors of the
Federal Reserve System (the ‘‘Board’’)
pursuant to 12 U.S.C. 248(i) and (k) and
5 U.S.C. 552.

(b) Purpose. This regulation sets forth
the kinds of information made avail-
able to the public, the rules of proce-
dure for obtaining documents and
records, and the rules of procedure
with respect to confidential informa-
tion.

(c) Scope. (1) Subpart A contains gen-
eral provisions and definitions of terms
used in this regulation.

(2) Subpart B implements the Free-
dom of Information Act (5 U.S.C. 552)
and explains:

(i) The kinds of information the
Board regularly publishes;

(ii) The types of records made avail-
able to the public upon request;

(iii) The kinds of information exempt
from disclosure or subject to deferred
availability; and

(iv) The procedures for obtaining in-
formation and for processing informa-
tion requests.

(3) Subpart C sets forth:
(i) The kinds of confidential informa-

tion made available to supervised insti-
tutions, supervisory agencies, law en-
forcement agencies, and others in cer-
tain circumstances;

(ii) The procedures for disclosure;
(iii) The procedures for processing

law enforcement requests; and
(iv) The procedures with respect to

subpoenas, orders compelling produc-
tion, and other process.

(4) Subpart D contains the procedures
relating to requests for confidential
treatment of documents and informa-
tion.

§ 261.2 Definitions.

For purposes of this regulation:
(a) Board’s official files means the

Board’s central records.
(b) Confidential supervisory information

means cease and desist orders, suspen-
sion or removal orders, or other orders
or actions under the Financial Institu-
tions Supervisory Act of 1966, as
amended, the Bank Holding Company
Act of 1956, as amended, or the Federal
Reserve Act of 1913, as amended; re-
ports of examination and inspection,
confidential operating and condition
reports, and any information derived
from, related to, or contained in them.
Confidential supervisory information may
consist of documents prepared by, on
behalf of, or for the use of the Board, a
Reserve Bank, a Federal or state finan-
cial institutions supervisory agency, or
a bank or bank holding company.

(c) Information of the Board means all
information coming into the possession
of the Board, any Board member, any
Federal Reserve Bank, or any officer,
employee, or agent of the Board or of
any Federal Reserve Bank, in the per-
formance of functions for or on behalf
of the Board, including functions dele-
gated by the Board pursuant to part 265
of this chapter.
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(d) (1) Records of the Board includes
applications, rules, statements, opin-
ions, orders, memoranda, letters, re-
ports, accounts, and other written ma-
terial, as well as magnetic tapes, com-
puter printouts of information ob-
tained through use of existing com-
puter programs, maps, photographs,
and other materials in nonwritten or
machine readable form that are under
the control of the Board, that contain
information of the Board, and that:

(i) Constitute part of the Board’s offi-
cial files; or

(ii) Are maintained for administra-
tive reasons in the regular course of
business in official files in any division
or office of the Board or any Federal
Reserve Bank in connection with the
transaction of any official business.

(2) Records of the Board does not in-
clude:

(i) Handwritten notes; personal files
of Board members and employees; tan-
gible exhibits, formulas, designs, or
other items of valuable intellectual
property; extra copies of documents
and library and museum materials
kept solely for reference or exhibition
purposes; unaltered publications other-
wise available to the public in Board
publications, libraries, or established
distribution systems;

(ii) Documents, including lists, and
other material not in existence or not
in the Board’s possession or control on
the date a request for records is re-
ceived;

(iii) Documents no longer in the pos-
session of the Board which have been
disposed of in accordance with law;

(iv) Copies of transcripts provided to
the Board under any reporting service
contract and that may be obtained di-
rectly from the contractor;

(v) Documents of other agencies
made available to the Board on a con-
fidential basis by such agencies;

(vi) Documents that are not the prop-
erty of the Board and which have been
made available to the Board on a tem-
porary or otherwise limited basis with
its consent.

(e) (1) Report of examination means
the report prepared by the Board con-
cerning its examination of a state
member bank of the Federal Reserve
System, and includes reports of inspec-
tion of bank holding companies, U.S.

branches or agencies of foreign banks,
and other institutions examined by the
Federal Reserve System. Such reports
may be prepared either solely by the
Board or jointly by the Board and an
appropriate state bank supervisory
agency.

(2) Reports of examination may include
reports of examination of other finan-
cial institutions prepared and provided
to the Federal Reserve System by
other Federal and state financial insti-
tution supervisory agencies.

(f) Report of inspection means the re-
port prepared by the Board concerning
its inspection of a bank holding com-
pany and its bank and nonbank sub-
sidiaries.

(g) (1) Search means a reasonable
search of the Board’s official files and
any other files containing Board
records as seem reasonably likely in
the particular circumstances to con-
tain documents of the kind requested.
Searches may be done manually or by
computer using existing programming.
For purposes of computing fees under
§ 261.10 of this regulation, search time
includes all time spent looking for ma-
terial that is responsive to a request,
including line-by-line identification of
material within documents. Such ac-
tivity is distinct from review of mate-
rial to determine whether the material
is exempt from disclosure.

(2) Search does not mean or include:
(i) Research;
(ii) Creation of any information or

data retrieval program or system;
(iii) Extensive modification of an ex-

isting program or system;
(iv) Creation of any document, or any

other activity that involves creative
processes rather than simply retrieval
of existing documents.

§ 261.3 Custodian of records; certifi-
cation; service; alternative author-
ity.

(a) Custodian of records. The Sec-
retary of the Board is the official cus-
todian of all records of the Board, in-
cluding all records that are in the pos-
session or control of the Board, any
Federal Reserve Bank, or any Board or
Reserve Bank employee.

(b) Certification of record. The Sec-
retary may certify the authenticity of
any record of the Board, or of any copy
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of such record, for any purpose, and for
or before any duly constituted Federal
or state court, tribunal, or agency.

(c) Service of subpoenas or other proc-
ess. Subpoenas or other judicial or ad-
ministrative process demanding access
to records of the Board shall be ad-
dressed to and served upon the Sec-
retary of the Board at the Board’s of-
fices in Washington, DC 20551.

(d) Alternative authority—(1) Secretary
of the Board. Any action or determina-
tion required or permitted by this reg-
ulation to be done by the Secretary of
the Board may be done by an Associate
Secretary or other responsible em-
ployee of the Board who has been duly
designated for this purpose by the Sec-
retary.

(2) General Counsel. Any action or de-
termination required or permitted by
this regulation to be done by the Gen-
eral Counsel may, in the General Coun-
sel’s absence, be done by a deputy or
associate general counsel or other at-
torney of the Board’s Legal Division
who has been duly designated for this
purpose by the General Counsel.

(3) Director of Banking Supervision and
Regulation. Any action or determina-
tion required or permitted by this reg-
ulation to be done by the Director of
the Division of Banking Supervision
and Regulation may, in the Director’s
absence, be done by the Deputy Direc-
tor or other official of the Division who
has been duly designated for this pur-
pose by the Director.

Subpart B—Published Information
and Records Available to
Public: Procedures for Re-
quests

§ 261.5 Published information.
(a) Federal Register. The Board pub-

lishes in the FEDERAL REGISTER for the
guidance of the public:

(1) Descriptions of the Board’s
central and field organization;

(2) Statements of the general course
and method by which the Board’s func-
tions are channeled and determined, in-
cluding the nature and requirements of
procedures;

(3) Rules of procedure, descriptions of
forms available and the place where
they may be obtained, and instructions

on the scope and contents of all papers,
reports, and examinations;

(4) Substantive rules and interpreta-
tions of general applicability, and
statements of general policy;

(5) Every amendment, revision, or re-
peal of the foregoing;

(6) General notices of proposed rule-
making;

(7) Notices of applications received
under the Bank Holding Company Act
of 1956 (12 U.S.C. 1841 et seq.) and the
Change in Bank Control Act (12 U.S.C.
1817);

(8) Notices of formal public hearings
ordered by the Board;

(9) Notices of all Board meetings,
pursuant to 5 U.S.C. 552b;

(10) Notices identifying the Board’s
systems of records, pursuant to 5
U.S.C. 552a; and

(11) Notices of agency data collection
forms being reviewed under the Paper-
work Reduction Act (5 U.S.C. 3501 et
seq.).

(b) Board’s reports to Congress—(1) An-
nual report under Federal Reserve Act.
The Board’s annual report to Congress
pursuant to the Federal Reserve Act
(12 U.S.C. 247), which is made public
upon its submission to Congress, con-
tains a full account of the Board’s op-
erations during the year, an economic
review of the year, and legislative rec-
ommendations to Congress. The report
includes:

(i) A full account of the policy ac-
tions taken by the Board and the Fed-
eral Open Market Committee, showing
the votes taken and the underlying
reasons (12 U.S.C. 247a);

(ii) Material pertaining to admin-
istering Board functions under the
Bank Holding Company Act of 1956 (12
U.S.C. 1843(c) and 1844(d));

(iii) Material pertaining to bank
mergers approved by the Board under
section 18(c) of the Federal Deposit In-
surance Act (12 U.S.C. 1828(c)(9)); and

(iv) Reports required by section 114 of
the Truth in Lending Act (15 U.S.C.
1613); section 602 of the Change in Bank
Control Act (12 U.S.C. 1817(j)(14)); sec-
tion 121 of the Securities and Exchange
Act (15 U.S.C. 78w(b)); the Securities
Act Amendments of 1975 (15 U.S.C.
78w); section 707 of the Equal Credit
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Opportunity Act (15 U.S.C. 1691f); sec-
tion 18 of the Federal Trade Commis-
sion Improvement Act (12 U.S.C.
57a(f)(5)); section 918 of the Electronic
Funds Transfer Act (15 U.S.C. 1693p);
section 805 of the Community Reinvest-
ment Act (12 U.S.C. 2904); and section
3(h) of the International Banking Act
of 1978, Pub. L. 95–369.

(2) Reports under other Acts. The
Board also reports to Congress annu-
ally, or at more frequent intervals,
under certain Acts of Congress, includ-
ing but not limited to the Freedom of
Information Act (5 U.S.C. 552(e)); the
Government in the Sunshine Act (5
U.S.C. 552b(i)); and the Full Employ-
ment and Balanced Growth Act of 1978
(12 U.S.C. 225a), concerning the admin-
istration of its functions under each of
these acts.

(c) Federal Reserve Bulletin—(1) Con-
tents. In the Federal Reserve Bulletin,
which is issued monthly, the Board
publishes:

(i) Economic and statistical informa-
tion;

(ii) Articles on subjects of economic
interest or relating to Board activities;

(iii) Regulations;
(iv) Statements of general policy;
(v) Interpretations of laws and regu-

lations of general interest to the pub-
lic;

(vi) Notices of Board action on cer-
tain types of applications; and

(vii) Board orders and accompanying
statements on certain types of adju-
dications.

(2) Advanced release of information.
Some material published in the Bulletin
is released in advance of publication,
including certain regulations, interpre-
tations, orders and opinions, and the
Board’s index of industrial production
and other statistical series.

(d) Other published information—(1)
Statements of financial condition. As re-
quired by section 11(a) of the Federal
Reserve Act (12 U.S.C. 248(a)), the
Board issues weekly a statement show-
ing the condition of each Federal Re-
serve Bank and a consolidated state-
ment of the condition of all Federal
Reserve Banks.

(2) Index of applications. The Board
also issues weekly an index of the ap-
plications received and the actions
taken on such applications, as well as

other matters issued, adopted, or pro-
mulgated by the Board.

(3) Statement of changes in bank struc-
ture. In addition, the Board issues
weekly a statement showing changes in
the structure of the banking industry
resulting from mergers and the estab-
lishment of branches.

(4) Press releases. The Board fre-
quently issues statements to the press
and public regarding monetary and
credit actions, regulatory actions, ac-
tions taken on certain types of applica-
tions, and other matters. Current press
releases may be obtained from the
Board’s Publications Services Section.

(5) Computer tapes. The Board periodi-
cally prepares data of various kinds on
computer tapes, which are available to
the public through the National Tech-
nical Information Service and may be
obtained by the procedure described in
§ 261.6(c)(3) of this regulation.

(6) Regulatory Service. The Board pub-
lishes The Federal Reserve Regulatory
Service, which is a multivolume loose-
leaf service containing statutes, regu-
lations, interpretations, rulings, staff
opinions, and procedural rules under
which the Board operates. Parts of the
Service are also published as separate
looseleaf handbooks relating to
Consumer and Community Affairs,
Monetary Policy and Reserve Require-
ments, and Securities Credit Trans-
actions. The Service and each hand-
book contain subject and citation in-
dexes, are updated monthly, and may
be subscribed to on a yearly basis.

(7) Lists of Board publications. The
Board’s Publications Services Section
maintains a list of Board publications
that are available to the public. In ad-
dition, a partial list of important pub-
lications is published in the Federal Re-
serve Bulletin.

(e) Indexes to Board actions. (1) The
Board’s Freedom of Information Office
maintains an index to Board actions
which provides identifying information
about any matters issued, adopted, and
promulgated by the Board since July 4,
1967. The index is updated weekly and
is available to the public on
microform. Copies of the index may be
obtained upon request to the Secretary
of the Board subject to the current
schedule of charges, as described in
§ 261.10 of this regulation.
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(2) In addition, the Board publishes a
weekly index, as described in para-
graph (d)(2) of this section, which pro-
vides identifying information on a cur-
rent basis about matters issued, adopt-
ed, and promulgated by the Board. The
weekly index is available from the
Publications Services Section on a sub-
scription or a single issue basis pursu-
ant to a current schedule of charges.
Back issues of this index are available
from the Secretary of the Board sub-
ject to the schedule of charges, de-
scribed in § 261.10 of this regulation.

(f) Obtaining Board publications. All
publications issued by the Board may
be obtained from the Publications
Services Section of the Federal Re-
serve Board, 20th Street and Constitu-
tion Ave., NW., Washington, DC 20551
(pedestrian entrance is on C Street,
NW.), including: (1) Current and avail-
able back issues of the Board’s Annual
Report to Congress (copies of the
Board’s Annual Report to Congress are
also normally available for examina-
tion at each Federal Reserve Bank);
and (2) single current and available
back issues of the Federal Reserve Bul-
letin, which may be obtained at the pre-
scribed rates (any individual or group
may subscribe annually to the Bulletin,
at the prescribed rate).

[53 FR 20815, June 7, 1988, as amended at 53
FR 23383, June 22, 1988]

§ 261.6 Records available to public
upon request.

(a) Types of records made available.
Subject to the provisions of this regu-
lation, the following records shall be
made available for inspection and
copying upon request, unless they were
published promptly and made available
for sale or without charge:

(1) Orders made in the adjudication of
cases, and final opinions, including
concurring and dissenting opinions,
and orders and opinions issued pursu-
ant to authority delegated by the
Board;

(2) Interpretations and statements of
policy adopted by the Board that are
not published in the FEDERAL REG-
ISTER;

(3) Records of the final votes of Board
members;

(4) Administrative staff manuals and
instructions to staff that affect the
public; and

(5) Other records subject to disclo-
sure pursuant to 5 U.S.C. 552.

(b) Exceptions and limitations—(1) Con-
fidentiality. The Board may delete iden-
tifying details from any record to pre-
vent a clearly unwarranted invasion of
personal privacy. The Board shall state
in writing the reason for the deletion.

(2) Deferred availability. Availability
of information in any record may be
postponed, as provided in § 261.7 of this
regulation.

(3) Exempt records; discretionary re-
lease. Some records are exempt from
disclosure under 5 U.S.C. 552(b), as de-
scribed in § 261.8 of this regulation.
However, except where disclosure is ex-
pressly prohibited by statute, regula-
tion, or order, the Board may release
records that are exempt from manda-
tory disclosure whenever the Board or
designated Board members, the Sec-
retary of the Board, the General Coun-
sel of the Board, the Director of the Di-
vision of Banking Supervision and Reg-
ulation, or the appropriate Federal Re-
serve Bank, acting pursuant to this
regulation or part 265 of this title, de-
termines that such disclosure would be
in the public interest. In no event shall
the release of information that has
been requested for commercial solicita-
tion purposes be considered to be in the
public interest unless such release is
specifically authorized by the persons
named in the records to be released.

(4) Nonexempt information. Although
the Board may deny access to portions
of a record, it shall release reasonably
segregable nonexempt portions.

(5) Requests for applications, notices,
and reports. The Board preliminarily
identifies public portions of most appli-
cations filed under the Bank Holding
Company Act, notices filed under the
Change in Bank Control Act, and other
reports filed in connection with its su-
pervision of financial institutions. The
public portions contain information
that may be released by the Board or
appropriate Federal Reserve Bank
without further review. Each request
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for these applications, notices, and re-
ports shall be considered to be a re-
quest for the public portions only, un-
less the requester specifically seeks ac-
cess to the entire document.

(6) Disposal of records. Nothing in this
regulation precludes the Board from
disposing of records eligible for dis-
posal in the normal course of business
and in accordance with applicable law.

(c) How to obtain access to records. (1)
Records of the Board subject to this
section are available for inspection and
copying, in response to requests for
identifiable records pursuant to § 261.9
of this regulation, from 9:00 a.m. to 5:00
p.m. weekdays, at the Office of the
Board of Governors of the Federal Re-
serve System, 20th Street and Con-
stitution Avenue NW., Washington, DC
20551 (the pedestrian entrance is on C
Street, NW.). Indexes of Board actions
and copies of selected Board records
are available in the Freedom of Infor-
mation Office for immediate inspection
without a request or other prior ar-
rangements.

(2) The Board may determine that
certain classes of publicly available fil-
ings shall be made available for inspec-
tion and copying only at the Federal
Reserve Bank where those records are
filed.

(3) The publicly available portions of
Reports of Condition and Income of in-
dividual banks, as well as certain other
data files produced by the Board, are
distributed by the National Technical
Information Service. Requests for
these public reports should be ad-
dressed to:

Sales Office,
National Technical Information Service,
U.S. Department of Commerce,
285 Port Royal Road,
Springfield, VA 22161,
(703) 487–4650.

§ 261.7 Deferred availability of certain
information.

(a) Information subject to deferred
availability. Certain types of informa-
tion may not be published in the FED-
ERAL REGISTER or made available for
inspection and copying until after a pe-
riod of time the Board determines to be
reasonably necessary to avoid the ef-
fects described in paragraph (b) of this
section.

(b) Reasons for deferred availability. In-
formation may be subject to deferred
availability or deferred publication be-
cause earlier disclosure would likely:

(1) Interfere with accomplishing the
objectives of the Board in the discharge
of its statutory functions;

(2) Interfere with the orderly conduct
of the foreign affairs of the United
States;

(3) Permit speculators or others to
gain unfair profits or other unfair ad-
vantages by speculative trading in se-
curities or otherwise;

(4) Result in unnecessary or unwar-
ranted disturbances in the securities
markets;

(5) Interfere with the orderly
execuction of the objectives or policies
of other government agencies; or

(6) Impair the ability to negotiate
any contract or otherwise harm the
commercial or financial interests of
the United States, the Board, any Fed-
eral Reserve Bank, or any department
or agency of the United States.

§ 261.8 Exemptions from disclosure.
(a) Types of information or records that

are exempt from disclosure. The following
records and information of the Board
are exempt from disclosure under this
regulation:

(1) National defense. Any information
or record that is specifically authorized
under criteria established by an Execu-
tive order to be kept secret in the in-
terest of national defense or foreign
policy and is in fact properly classified
pursuant to such Executive order.

(2) Examination, inspection, operating,
or condition reports, and confidential su-
pervisory information. (i) Any matter
that is contained in or related to con-
fidential supervisory information pre-
pared by, on behalf of, or for the use of
the Board, any Federal Reserve Bank,
or any Federal or state financial insti-
tution supervisory agency that deems
such documents or information con-
fidential.

(ii) The Board may, however, deter-
mine that certain kinds of operating or
condition reports may, for reasons of
policy, be routinely disclosed to the
public upon request. In such case, no
special authorization shall be required
for disclosure of the reports by mem-
bers of the Board’s staff or by staff of
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the Reserve Banks; and there shall be
no limitation on the use of the reports
by members of the public receiving
them.

(3) Trade secrets; commercial or finan-
cial information. (i) Any matter that is
a trade secret or that constitutes com-
mercial or financial information ob-
tained from a person and that is privi-
leged or confidential.

(ii) The Board may, however, make
any information furnished in con-
fidence in connection with an applica-
tion for Board approval of a trans-
action available to the public in ac-
cordance with § 261.6 of this regulation,
and without prior notice and to the ex-
tent it deems necessary, may comment
on such information in any opinion or
statement issued to the public in con-
nection with a Board action to which
such information pertains.

(4) Records or information compiled for
law enforcement purposes. Any records
or information compiled for law en-
forcement purposes, to the extent per-
mitted under 5 U.S.C. 552(b)(7), includ-
ing information relating to proceedings
for:

(i) Issuing cease-and-desist orders,
suspension or removal orders, or other
orders or actions under the Financial
Institutions Supervisory Act of 1966, as
amended, the Bank Holding Company
Act of 1956, as amended, or the Federal
Reserve Act of 1913, as amended;

(ii) Terminating membership of an
institution in the Federal Reserve Sys-
tem under section 9 of the Federal Re-
serve Act (12 U.S.C. 327);

(iii) Suspending a depository institu-
tion from use of the credit facilities of
the Federal Reserve System under sec-
tion 4 of the Federal Reserve Act (12
U.S.C. 301); or

(iv) Granting or revoking any ap-
proval, permission, or authority, ex-
cept to the extent provided in this reg-
ulation and part 262 of this chapter
concerning bank holding company and
bank merger applications.

(5) Internal personnel rules and prac-
tices. Any information related solely to
the internal personnel rules and prac-
tices of the Board, within the meaning
of 5 U.S.C. 552(b)(2).

(6) Personnel and medical files. Any in-
formation contained in personnel and
medical files and similar files the dis-

closure of which constitute a clearly
unwarranted invasion of personal pri-
vacy.

(7) Inter- or intra-agency memorandums
or letters. Any matter contained in
inter- or intra-agency memorandums
or letters that would not be routinely
available by law to a party (other than
an agency) in litigation with an agen-
cy, including but not limited to:

(i) Memorandums;
(ii) Reports;
(iii) Other documents prepared by the

staffs of the Board or Federal Reserve
Banks; and

(iv) Records of deliberations of the
Board and of discussions at meetings of
the Board, any Board committee, or
Board staff, that are not subject to 5
U.S.C. 552b.

(8) Court order prohibitions. Any docu-
ment or information that is covered by
an order of a court of competent juris-
diction that prohibits its disclosure.

(9) Statutory exemption. Any informa-
tion specifically exempted from disclo-
sure by statute (other than 5 U.S.C.
552b), if the statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue;
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld.

(b) Segregation of nonexempt informa-
tion—(1) Partial release. The Board shall
provide any reasonably segregable por-
tion of a record that is requested after
deleting those portions that are ex-
empt under this section. In determin-
ing whether exempt information is rea-
sonably segregable, the Board shall
consider all relevant factors, including
but not limited to:

(i) The amount and placement of non-
exempt information in relation to the
structure and size of the document: and

(ii) The intelligibility and usefulness
of the nonexempt information that is
segregated balanced against the admin-
istrative burden and cost of segrega-
tion.

(2) Reasonably segregable portions.
Subject to these considerations, rea-
sonably segregable nonexempt portions
of a document are those nonexempt
portions:

VerDate 14-MAR-97 17:10 Apr 03, 1997 Jkt 174032 PO 00000 Frm 00637 Fmt 8010 Sfmt 8010 E:\CFR\174032.052 174032



638

12 CFR Ch. II (1–1–97 Edition)§ 261.9

(i) Whose meaning is not distorted by
deletion;

(ii) That are sufficiently detailed to
be intelligible and useful to the re-
quester; and

(iii) From which a skillful and
knowledgeable person could not recon-
struct any exempt information.

(3) Computer tapes. Information stored
on computer tape that can be seg-
regated only by creating a new re-
trieval program is not considered rea-
sonably segregable.

(c) Prohibition against disclosure. Ex-
cept as provided in this regulation, no
officer, employee, or agent of the
Board or any Federal Reserve Bank
shall disclose or permit the disclosure
of any unpublished information of the
Board to any person (other than Board
or Reserve Bank officers, employees, or
agents properly entitled to such infor-
mation for the performance of official
duties), whether by giving out or fur-
nishing the information or a copy of it
or by allowing any person to inspect or
copy it, or otherwise.

§ 261.9 Procedures for making re-
quests for identifiable records;
processing of requests; review of
denial of request; time extensions.

(a) Procedures for making request for
records—(1) Contents of request. A re-
quest for identifiable records shall rea-
sonably describe the records to which
access is sought in a way that enables
the Board’s staff to identify and
produce the records with reasonable ef-
fort and without unduly burdening or
disrupting any of the Board’s oper-
ations. The request shall be submitted
in writing to the Secretary of the
Board, and the envelope clearly
marked ‘‘Freedom of Information Act
Request.’’ The request shall contain
the following information:

(i) The name and address of the per-
son filing the request, and the tele-
phone number at which the requester
can be reached during normal business
hours;

(ii) The name of any pending litiga-
tion to which the request relates, the
court, and its location;

(iii) Whether the requested informa-
tion is intended for commercial use,
and whether the requester is an edu-
cational or noncommercial scientific

institution, or news media representa-
tive; and

(iv) A statement agreeing to pay the
applicable fees; or a statement identi-
fying any fee limitation desired; or a
request for a waiver or reduction of
fees that satisfies § 261.10(h) of this reg-
ulation.

(2) Defective requests. (i) The Board
need not accept or process a request
that is not a request for identifiable
records or that:

(A) Can be complied with only by de-
signing an information retrieval sys-
tem; or

(B) Does not otherwise comply with
the requirements of paragraph (a)(1) of
this section.

(ii) The Board may return a defective
request, specifying the deficiency. The
requester may submit a corrected re-
quest which shall be treated as a new
request.

(3) Oral requests. The Board may
honor an oral request for records, but if
the requester is dissatisfied with the
Board’s response and wishes to seek re-
view, the requester must submit a
written request, which shall be treated
as an initial request.

(4) Advance payment of fees. Whenever
the Board requires advance payment of
any fee pursuant to § 261.10(g) of this
regulation, the requester shall prompt-
ly remit the required advance payment
to the Board as a condition to further
processing of the request.

(b) Procedures for responding to re-
quests—(1) Time limits. In response to
any request that satisfies paragraph (a)
of this section, the Board shall, if nec-
essary, cause an appropriate search to
be conducted of records of the Board in
existence on the date of receipt of the
request, and shall determine within ten
working days of receipt of the request
whether to comply with the request,
unless the running of such time is sus-
pended for payment of fees pursuant to
§ 261.10(g)(3) of this regulation, or such
period is extended, pursuant to para-
graph (e) of this section or § 261.7 of
this regulation. The date of receipt for
any request, including one that is ad-
dressed incorrectly or that is referred
to the Board by another agency or by a
Federal Reserve Bank, is the date the
Office of the Secretary actually re-
ceives it.
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(2) Response to request. The Board
shall, within the time period specified
in paragraph (b)(1) of this section, no-
tify the requester of:

(i) The Board’s determination of the
request;

(ii) The reasons for the determina-
tion;

(iii) The right of the requester to ap-
peal to the Board any denial or partial
denial, as specified in paragraph (d) of
this section; and

(iv) In the case of a denial of a re-
quest, the name and title or position of
the person responsible for the denial.

(3) Refusal to acknowledge records. If a
request covers records or types of
records whose existence is confidential,
such as records of reforcement actions
against identifiable financial institu-
tions, the Board may advise the re-
quester that it can neither confirm nor
deny the existence of the requested
records and notify the requester of the
legal basis for that determination.

(4) Priority of responses. The Secretary
will assign responsible staff to particu-
lar requests and will normally process
requests in the order they are received.
However, in the Secretary’s discretion,
or upon a court order in a matter to
which the Board is a party, a particu-
lar request may be processed out of
turn.

(5) Referrals. To the extent a request
covers documents that were created by,
obtained from, or classified by another
agency, the Board may refer the re-
quest to that agency for a response and
inform the requester promptly of the
referral.

(c) Procedures for copying and review
of records; number of copies; method of
duplication—(1) Request for copies. When
a requester asks that documents be
copied, copies shall be made at the fee
established, as provided in § 261.10 of
this regulation. Copies shall be sent to
the requester by regular U.S. mail to
the address indicated in the request,
unless the requester elects to take de-
livery of the documents at the Board’s
Freedom of Information Office in
Washington, DC, or makes other ar-
rangements acceptable to the Board.

(2) Number of copies; method of duplica-
tion. The Board need not provide more
than one copy of any record to any re-
quester, and the Board may select the

form of the copy provided, such as
paper, microform, or other medium.

(3) Request to review documents. Re-
questers may review documents at the
Board’s Freedom of Information Office
under staff supervision. Requesters
may not disassemble or alter any
record or file being inspected.

(d) Appeal of denial of request for
records—(1) Request for review; time lim-
its. Any person denied access to Board
records requested in accordance with
this section may file with the Board a
written request for review of the denial
by the Board or Board member(s) des-
ignated to hear such appeal. The re-
quest shall be filed within ten working
days of the date on which the denial
was issued, or, where a request for doc-
uments has been partially approved but
access to the documents has not been
given, within ten working days from
the date such documents are transmit-
ted to the requester. The request shall
prominently display the word ‘‘Appeal’’
on the first page. An initial request for
records may not be combined in the
same letter with an appeal.

(2) Untimely appeals. The Board may
consider an untimely appeal if:

(i) It is accompanied by a written re-
quest for leave to file an untimely ap-
peal; and

(ii) The Board or designated Board
member(s) determines, in its discretion
and for good and substantial cause
shown, that the appeal should be con-
sidered.

(3) Decision on appeal; time limits. The
Board or designated Board member(s)
shall make a determination with re-
spect to any appeal within 20 working
days of actual receipt of the appeal by
the Secretary and shall immediately
notify the appealing party of the deter-
mination and the right to seek judicial
review if the determination upholds, in
whole or in part, the denial of the re-
quest for records. Such determination
is not subject to review under § 265.3 of
this chapter which provides for review
of actions taken under delegated au-
thority.

(4) Mootness of appeal. (i) The Board,
a Board member, or a staff person des-
ignated by the Chairman may declare
an appeal wholly or partially moot and
instruct the Secretary of the Board to
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reconsider the previous denial or to re-
lease the requested documents, where a
determination is made that interven-
ing circumstances or additional facts
not known at the time of denial have
or may have eliminated any need or
justification for withholding the re-
quested documents.

(ii) The Secretary may reconsider a
denial being appealed if such interven-
ing circumstances or additional facts
come to the attention of the Secretary
while an appeal is pending.

(e) Time extensions in unusual cir-
cumstances; failure to comply with time
limits—(1) Time extensions. In unusual
circumstances, as defined in 5 U.S.C.
552(a)(6), the time limits specified in
paragraph (b)(1) and paragraph (d)(3) of
this section may be extended for a pe-
riod of time not to exceed 10 working
days by written notice to the requester
setting forth the reasons for the exten-
sion and the date on which a deter-
mination is expected to be dispatched.
The extension of time may be divided
between the initial and appellate re-
views but the total extensions relating
to any request and resulting appeal
may not exceed 10 working days.

(2) Failure to comply with time limits. If
the Board fails to comply with the
time limits and extensions specified in
this section, the Board or other respon-
sible Board employee shall, where prac-
ticable, give notice to the requester,
stating the reasons for the delay and
the date by which the Board expects to
dispatch its determination. Without
prejudice to the legal remedies pro-
vided the requester in 5 U.S.C. 552, the
Board shall continue processing the re-
quest as quickly as possible and shall
dispatch its determination when
reached in the same manner as if it had
been reached within the applicable
time limits.

§ 261.10 Fee schedules; waiver of fees.

(a) Fee schedules. Records of the
Board available for public inspection
and copying are subject to a written
Schedule of Fees for search, review,
and duplication. (See appendix A for
Schedule of Fees.) The fees set forth in
the Schedule of Fees reflect the full al-
lowable direct costs of search, duplica-
tion, and review, and may be adjusted

from time to time by the Secretary to
reflect changes in direct costs.

(b) Fees charged. The fees charged
only cover the full allowable direct
costs of search, duplication, or review.

(1) Direct costs mean those expendi-
tures which the Board actually incurs
in searching for and duplicating (and in
the case of commercial requesters, re-
viewing) documents to respond to a re-
quest made under § 261.9 of this regula-
tion. Direct costs include, for example,
the salary of the employee performing
work (the basic rate of pay for the em-
ployee plus a factor to cover benefits)
and the cost of operating duplicating
machinery. Not included in direct costs
are overhead expenses such as costs of
space, and heating or lighting the facil-
ity in which the records are stored.

(2) Duplication refers to the process of
making a copy of a document nec-
essary to respond to a request for dis-
closure of records, or for inspection of
original records that contain exempt
material or that otherwise cannot be
inspected directly. Such copies may
take the form of paper copy,
microform, audio-visual materials, or
machine readable documentation (e.g.,
magnetic tape or disk), among others.

(3) Review refers to the process of ex-
amining documents located in response
to a request that is for a commercial
use to determine whether any portion
of any document located is permitted
to be withheld. It also includes process-
ing any documents for disclosure, e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(c) Commercial use. (1) The fees in the
Schedule of Fees for document search,
duplication, and review apply when
records are requested for commercial
use.

(2) Commercial use request refers to a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made.

(3) In determining whether a re-
quester properly belongs in this cat-
egory, the Secretary shall look first to
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the use to which a requester will put
the documents requested. Where a re-
quester does not explain its purpose, or
where its explanation is insufficient,
the Secretary may seek additional
clarification from the requester before
categorizing the request as one for
commercial use.

(d) Educational, research, or media use.
(1) Only the fees in the Schedule of
Fees for document duplication apply
when records are not sought for com-
mercial use and the requester is a rep-
resentative of the news media, or an
educational or noncommercial sci-
entific institution, whose purpose is
scholarly or scientific research. How-
ever, there is no charge for the first
one hundred pages of duplication.

(2) Educational institution refers to a
preschool, a public or private elemen-
tary or secondary school, or an institu-
tion of undergraduate higher edu-
cation, graduate higher education, pro-
fessional education, or an institution
of vocational education which operates
a program of scholarly research.

(3) Noncommercial scientific institution
refers to an institution that is not op-
erated on a commercial basis (as that
term is used in paragraph (c) of this
section) and which is operated solely
for the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry.

(4) Representative of the news media re-
fers to any person that is actively
gathering news for an entity that is or-
ganized and operated to publish or
broadcast news to the public. The term
news means information that is about
current events or that would be of cur-
rent interest to the public. Examples of
news media entities include, but are
not limited to, television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of news) who
make their products available for pur-
chase or subscription by the general
public. ‘‘Freelance’’ journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it.

(e) Other uses. For all other requests,
the fees in the Schedule of Fees for
document search and duplication
apply. However, there is no charge for
the first one hundred pages of duplica-
tion or the first two hours of search
time.

(f) Aggregated requests. If the Sec-
retary reasonably believes that a re-
quester or group of requesters is at-
tempting to break down a request into
a series of requests, each seeking por-
tions of a document or documents sole-
ly for the purpose of avoiding the as-
sessment of fees, the Secretary may ag-
gregate such requests and charge ac-
cordingly. It is considered reasonable
for the Secretary to presume that mul-
tiple requests of this type made within
a 30-day period have been made to
avoid fees.

(g) Payment procedures—(1) Fee pay-
ment. The Secretary may assume that a
person requesting records pursuant to
§ 261.9 of this regulation will pay the
applicable fees, unless a request in-
cludes a limitation on fees to be paid or
seeks a waiver or reduction of fees pur-
suant to paragraph (h) of this section.

(2) Advance notification. If the Sec-
retary estimates that charges are like-
ly to exceed $25, the requester shall be
notified of the estimated amount of
fees, unless the requester has indicated
in advance willingness to pay fees as
high as those anticipated. Upon receipt
of such notice the requester may confer
with the Secretary as to the possibility
of reformulating the request in order
to lower the costs.

(3) Advance payment. (i) The Sec-
retary may require advance payment of
any fee estimated to exceed $250. The
Secretary may also require full pay-
ment in advance where a requester has
previously failed to pay a fee in a time-
ly fashion.

(ii) For purposes of computing the
time period for responding to requests
under § 261.9(b) of this regulation, the
running of the time period will begin
only after the Secretary receives the
required payment.

(4) Late charges. The Secretary may
assess interest charges when a fee is
not paid within 30 days of the date on
which the billing was sent. Interest
will be at the rate prescribed in section
3717 of Title 31 U.S.C.A. and will accrue
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from the date of the billing. This rate
of interest is published by the Sec-
retary of the Treasury before Novem-
ber 1 each year and is equal to the av-
erage investment rate for Treasury tax
and loan accounts for the 12-month pe-
riod ending on September 30 of each
year. The rate is effective on the first
day of the next calendar quarter after
publication.

(5) Fees for nonproductive search. Fees
for record searches and review may be
charged even if no responsive docu-
ments are located or if the request is
denied, particularly if the requester in-
sists upon a search after being in-
formed that it is likely to be non-
productive or that any records found
are likely to be exempt from disclo-
sure. The Secretary shall apply the
standards set out in paragraph (h) of
this section in determining whether to
waive or reduce fees.

(h) Waiver or reduction of fees—(1)
Standards for determining waiver or re-
duction. The Secretary or his or her
designee shall grant a waiver or reduc-
tion of fees chargeable under paragraph
(b) of this section where it is deter-
mined both that disclosure of the infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations or activities of the government,
and that the disclosure of information
is not primarily in the commercial in-
terest of the requester. The Secretary
or his or her designee shall also waive
fees that are less than the average cost
of collecting fees. In determining
whether disclosure is in the public in-
terest, the following factors shall be
considered:

(i) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government;

(ii) Whether the disclosure is likely
to contribute to an understanding of
government operations or activities;

(iii) Whether disclosure of the re-
quested information will contribute to
public understanding;

(iv) Whether the disclosure is likely
to contribute significantly to public
understanding of government oper-
ations or activities;

(v) Whether the requester has a com-
mercial interest that would be
furthered by the requested disclosure;
and, if so,

(vi) Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(2) Contents of request for waiver. The
Secretary shall normally deny a re-
quest for a waiver of fees that does not
include:

(i) A clear statement of the request-
er’s interest in the requested docu-
ments;

(ii) The use proposed for the docu-
ments and whether the requester will
derive income or other benefit from
such use;

(iii) A statement of how the public
will benefit from such use and from the
Board’s release of the requested docu-
ments; and

(iv) If specialized use of the docu-
ments or information is contemplated,
a statement of the requester’s quali-
fications that are relevant to the spe-
cialized use.

(3) Burden of proof. In all cases the
burden shall be on the requester to
present evidence or information in sup-
port of a request for a waiver or reduc-
tion of fees.

(4) Employee requests. In connection
with any request by an employee,
former employee, or applicant for em-
ployment, for records for use in pros-
ecuting a grievance or complaint of
discrimination against the Board, fees
shall be waived where the total charges
(including charges for information pro-
vided under the Privacy Act of 1974 (5
U.S.C. 552a)) are $50 or less; but the
Secretary may waive fees in excess of
that amount.

APPENDIX A TO § 261.10—FREEDOM OF INFORMATION FEE SCHEDULE

Duplication:
Photocopy, per standard page ............................................................................................................................... $.10
Paper copies of microfiche, per frame ................................................................................................................... .10
Duplicate microfiche, per microfiche ...................................................................................................................... .35
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APPENDIX A TO § 261.10—FREEDOM OF INFORMATION FEE SCHEDULE—Continued

Search and review:
Clerical/Technical, hourly rate ................................................................................................................................ 20.00
Professional/Supervisory, hourly rate .................................................................................................................... 38.00
Manager/Senior Professional, hourly rate ............................................................................................................. 65.00

Computer search and production:
Computer operator search, hourly rate .................................................................................................................. 32.00
Tapes (cassette) per tape ...................................................................................................................................... 6.00
Tapes (cartridge), per tape .................................................................................................................................... 9.00
Tapes (reel), per tape ............................................................................................................................................ 18.00
Diskettes (31⁄2′′), per diskette ................................................................................................................................. 4.00
Diskettes (51⁄4′′), per diskette ................................................................................................................................. 5.00
Computer Output (PC), per minute ........................................................................................................................ .10
Computer Output (mainframe) ............................................................................................................................... (1)

1 Actual cost.

Special Services

The Secretary of the Board may agree to
provide, and set fees to recover the costs of,
special services not covered by the Freedom
of Information Act, such as certifying
records or information and sending records
by special methods such as express mail. The
Secretary may provide self-service photo-
copy machines and microfiche printers as a
convenience to requesters.

Fee Waivers

For qualifying educational and non-
commercial scientific institution requesters
and representatives of the news media, the
Board will not assess fees for review time,
for the first 100 pages of reproduction, or,
when the records sought are reasonably de-
scribed, for search time. For other non-
commercial use requests, no fees will be as-
sessed for review time, for the first 100 pages
of reproduction, or for the first two hours of
search time. For requesters qualifying for 100
free pages of reproduction, the fees for dupli-
cate microfiche will be prorated to eliminate
the charge for 100 frames.

The Board will waive in full fees that total
less than $5.

The Secretary of the Board or his or her
designee will also waive or reduce fees, upon
proper request, if disclosure of the informa-
tion is in the public interest because it is
likely to contribute significantly to public
understanding of the operations or activities
of the government and is not primarily in
the commercial interest of the requester. A
fee reduction is available to employees, and
applicants for employment who request
records for use in prosecuting a grievance or
complaint against the Board.

[53 FR 20815, June 7, 1988, as amended at 55
FR 49877, Dec. 3, 1990; 61 FR 60014, Nov. 26,
1996]

Subpart C—Confidential Informa-
tion Made Available to Super-
vised Institutions, Financial In-
stitution Supervisory Agencies,
Law Enforcement Agencies,
and Others in Certain Cir-
cumstances

§ 261.11 Confidential supervisory in-
formation made available to super-
vised financial institutions and fi-
nancial institution supervisory
agencies.

(a) Disclosure of confidential super-
visory information to supervised financial
institutions. Confidential supervisory
information concerning a supervised
bank, bank holding company (including
subsidiaries), U.S. branch or agency of
a foreign bank, or other institution ex-
amined by the Federal Reserve System
(‘‘supervised financial institution’’)
may be made available by the Board or
the appropriate Federal Reserve Bank
to the supervised financial institution.

(b) Disclosure of confidential super-
visory information by supervised financial
institution—(1) Parent bank holding com-
pany, directors, officers, and employees.
Any supervised financial institution
lawfully in possession of confidential
supervisory information of the Board
pursuant to this section may disclose
such information, or portions thereof,
to its directors, officers, and employ-
ees, and to its parent bank holding
company and its directors, officers, and
employees.

(2) Certified public accountants and
legal counsel. Any supervised financial
institution lawfully in possession of
confidential supervisory information of
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the Board pursuant to this section may
disclose such information, or portions
thereof, to any certified public ac-
countant or legal counsel employed by
the supervised financial institution,
subject to the following conditions:

(i) Certified public accountants or
legal counsel shall review the confiden-
tial supervisory information only on
the premises of the supervised finan-
cial institution, and shall not make or
retain any copies of such information;

(ii) The certified public accountants
or legal counsel shall not disclose the
confidential supervisory information
for any purpose without the prior writ-
ten approval of the Board’s General
Counsel except as necessary to provide
advice to the supervised financial insti-
tution, its parent bank holding com-
pany, or the officers, directors, and em-
ployees of such supervised financial in-
stitution and parent bank holding com-
pany.

(c) Disclosure upon request to Federal
financial institution supervisory agencies.
Upon requests, the Director of the Di-
vision of Banking Supervision and Reg-
ulation or the appropriate Federal Re-
serve Bank, may make available to the
Comptroller of the Currency, the Fed-
eral Deposit Insurance Corporation,
and the Federal Home Loan Bank
Board and their regional offices and
representatives, confidential super-
visory information and other appro-
priate information (such as confiden-
tial operating and condition reports)
relating to a bank, bank holding com-
pany (including subsidiaries), U.S.
branch or agency of a foreign bank, or
other supervised financial institution.

(d) Disclosure upon request to state fi-
nancial institution supervisory agencies.
Upon requests, the Director of the Di-
vision of Banking Supervision and Reg-
ulation or the appropriate Federal Re-
serve Bank may make available con-
fidential supervisory information and
other appropriate information (such as
confidential operating and condition
reports) relating to a bank, bank hold-
ing company (including subsidiaries),
U.S. branch or agency of a foreign
bank, or other supervised financial in-
stitution to:

(1) A state financial institution su-
pervisory agency having direct super-

visory authority over such supervised
financial institution; or

(2) A state financial institution su-
pervisory agency not having direct su-
pervisory authority over such super-
vised financial institution if the re-
questing agency has entered into an in-
formation sharing agreement with the
appropriate Federal Reserve Bank and
the information to be provided con-
cerns a supervised financial institution
that has acquired or has applied to ac-
quire a financial institution subject to
that agency’s direct supervisory au-
thority.

(e) Discretionary disclosures. The
Board may determine, from time to
time, to authorize other disclosures of
confidential information as necessary.

(f) Conditions and limitations. The
Board may impose any conditions or
limitations on disclosure under this
section that it determines are nec-
essary to effect the purposes of this
regulation.

(g) Other disclosure prohibited. All con-
fidential supervisory information or
other information made available
under this section shall remain the
property of the Board. No supervised fi-
nancial institution, financial institu-
tion supervisory agency, person, or any
other party to whom the information is
made available, or any other officer,
director, employee or agent thereof,
may disclose such information without
the prior written permission of the
Board’s General Counsel except in pub-
lished statistical material that does
not disclose, either directly or when
used in conjunction with publicly
available information, the affairs of
any individual, corporation, or other
entity. No person obtaining access to
confidential supervisory information
pursuant to this section may make a
personal copy of any such information;
and no person may remove confidential
supervisory information from the
premises of the institution or agency
in possession of such information ex-
cept as permitted by specific language
in this regulation or by the Board.

(h) Disclosure of Foreign Bank Con-
fidential Report of Operations—(1) Avail-
ability of Foreign Bank Confidential Re-
port of Operations to Bank Supervisory
Agencies. Notwithstanding any other
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provision of this regulation, any Con-
fidential Report of Operations (Form
F.R. 2068) of a foreign banking organi-
zation may, upon written request to
and approval by the Director of the Di-
vision of Banking Supervision and Reg-
ulation (or his delegee), and with the
concurrence of the General Counsel (or
his delegee), be made available for in-
spection to another bank supervisory
authority having general supervision of
any United States branch, agency, sub-
sidiary bank or commercial lending
company of the foreign banking organi-
zation, only for use where necessary in
the performance of official duties.
These reports shall be made available
for inspection by authorized persons
only on Federal Reserve premises
under the same procedures as apply to
personnel of the Federal Reserve Sys-
tem. All reports made available under
this paragraph shall remain the prop-
erty of the Board; and no person, agen-
cy or authority who obtains access to
any such report, or any officer, direc-
tor, or employee thereof, shall publish,
publicize, or otherwise disclose any in-
formation contained in the report to
any person.

(2) Restrictions on disclosure by Federal
Reserve System employees. It is the
Board’s policy that the confidentiality
of a foreign banking organization’s
Confidential Report of Operations
(Form F.R. 2068) should be maintained
at all times. Except as provided by
paragraph (h)(1) of this section, infor-
mation submitted to the Board as part
of any Confidential Report of Oper-
ations is not available for public in-
spection by any person other than an
officer, employee, or agent of the
Board or of a Federal Reserve Bank
properly entitled to such information
in the performance of such person’s of-
ficial duties. Any employee that vio-
lates this section by releasing such a
report to any unauthorized person may
be subject to disciplinary action under
12 CFR 264.735–5 (Rules of Employee
Responsibilities and Conduct).

§ 261.12 Confidential information
made available to law enforcement
agencies and other nonfinancial in-
stitution supervisory agencies.

(a) Disclosure upon request. Upon writ-
ten request, the Board may make

available to appropriate law enforce-
ment agencies and to other non-
financial institution supervisory agen-
cies for use where necessary in the per-
formance of official duties, reports of
examination and inspection, confiden-
tial supervisory information, and other
confidential documents and informa-
tion of the Board concerning banks,
bank holding companies and their sub-
sidiaries, U.S. branches and agencies of
foreign banks, and other examined in-
stitutions.

(b) Eligibility. Federal, state, and
local law enforcement agencies and
other nonfinancial institution super-
visory agencies may file written re-
quests with the Board for access to
confidential documents and informa-
tion under this section of the regula-
tion. Properly accredited foreign law
enforcement agencies and other foreign
government agencies may also file
written requests with the Board.

(c) Contents of request. To obtain ac-
cess to confidential documents or in-
formation under this section of the reg-
ulation, the head of the law enforce-
ment agency or nonfinancial institu-
tion supervisory agency (or their des-
ignees) shall address a letter request to
the Board’s General Counsel, specify-
ing:

(1) The particular information, kinds
of information, and where possible, the
particular documents to which access
is sought;

(2) The reasons why such information
cannot be obtained from the examined
institution in question rather than
from the Board;

(3) A statement of the law enforce-
ment purpose or other purpose for
which the information shall be used;

(4) Whether the requested disclosure
is permitted or restricted in any way
by applicable law or regulation;

(5) A commitment that the informa-
tion requested shall not be disclosed to
any person outside the agency without
the written permission of the Board or
its General Counsel; and

(6) If the document or information re-
quested includes customer account in-
formation subject to the Right to Fi-
nancial Privacy Act, as amended (12
U.S.C. 3401 et seq.), a statement that
such customer account information
need not be provided, or a statement as
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to why the Act does not apply to the
request, or a certification that the re-
questing agency has complied with the
requirements of the Act.

(d) Action on request. (1) The General
Counsel shall review each request and
may approve the request upon deter-
mining that:

(i) The request complies with this
section;

(ii) The information is needed in con-
nection with a formal investigation or
other official duties of the requesting
agency;

(iii) Satisfactory assurances of con-
fidentiality have been given; and

(iv) No law prohibits the requested
disclosure.

(2) The General Counsel may impose
any conditions or limitations on disclo-
sure that the General Counsel deter-
mines to be necessary to effect the pur-
poses of this regulation or to insure
compliance with applicable laws or reg-
ulations.

(e) Federal and state grand jury, crimi-
nal trial, and government administrative
subpoenas. The Board’s General Counsel
shall review and may approve the dis-
closure of confidential information
pursuant to Federal and state grand
jury, criminal trial, and government
administrative subpoenas. The General
Counsel may impose such conditions or
limitations on disclosure under this
section that the General Counsel deter-
mines are necessary to effect the pur-
poses of this regulation, to insure com-
pliance with applicable laws or regula-
tions, or to protect the confidentiality
of the Board’s information.

(f) Requests for testimony or interviews.
Government agencies seeking to obtain
testimony or interviews from current
and former Federal Reserve System
staff concerning any confidential infor-
mation of the Board shall use the pro-
cedures set out in paragraph (c) of this
section.

(g) Other disclosure prohibited. All re-
ports and information made available
under this section remain the property
of the Board, and except as otherwise
provided in this regulation, no person,
agency, or authority to whom the in-
formation is made available, or any of-
ficer, director, or employee thereof,
may disclose any such information ex-
cept in published statistical material

that does not disclose, either directly
or when used in conjunction with pub-
licly available information, the affairs
of any individual or corporation.

§ 261.13 Other disclosure of confiden-
tial supervisory information.

(a) Board policy. It is the Board’s pol-
icy regarding confidential supervisory
information that such information is
confidential and privileged. Accord-
ingly, the Board will not normally dis-
close this information to the public.
The Board, when considering a request
for disclosure of confidential super-
visory information under this section,
will not authorize disclosure unless the
person requesting disclosure is able to
show a substantial need for such infor-
mation that outweighs the need to
maintain confidentiality.

(b) Requests for disclosure—(1) Requests
from litigants for information or testi-
mony. Any person (except agencies
identified in §§ 261.11 and 261.12 of this
regulation) seeking access to confiden-
tial supervisory information or seeking
to obtain the testimony of present or
former Board or Reserve Bank employ-
ees on matters involving confidential
supervisory information of the Board,
whether by deposition or otherwise, for
use in litigation before a court, board,
commission, or agency, shall file a
written request with the General Coun-
sel of the Board. The request shall de-
scribe:

(i) The particular information, kinds
of information, and where possible, the
particular documents to which access
is sought;

(ii) The judicial or administrative ac-
tion for which the confidential super-
visory information is sought;

(iii) The relationship of the confiden-
tial supervisory information to the is-
sues or matters raised by the judicial
or administrative action;

(iv) The requesting person’s need for
the information;

(v) The reason why the requesting
person cannot obtain the information
sought from any other source; and

(vi) A commitment to obtain a pro-
tective order acceptable to the Board
from the judicial or administrative tri-
bunal hearing the action preserving the
confidentiality of any information that
is provided.
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(2) All other requests. Any other per-
son (except agencies identified in
§§ 261.11 and 261.12 of this regulation)
seeking access to confidential super-
visory information for any other pur-
pose shall file a written request with
the General Counsel of the Board. A re-
quest under this paragraph (b)(2) shall
describe the purpose for which such
disclosure is sought.

(c) Action on request—(1) Determina-
tion of approval. The General Counsel of
the Board may approve a request made
under this section provided that he or
she determines that:

(i) The person making the request
has shown a substantial need for con-
fidential supervisory information that
outweighs the need to maintain con-
fidentiality; and

(ii) Disclosure is consistent with the
supervisory and regulatory responsibil-
ities and policies of the Board.

(2) Conditions or limitations. The Gen-
eral Counsel of the Board may, in ap-
proving a request, impose such condi-
tions or limitations on use of any in-
formation disclosed as is deemed nec-
essary to protect the confidentiality of
the Board’s information.

(d) Exhaustion of administrative rem-
edies for discovery purposes in civil, crimi-
nal, or administrative action. Action on a
request under this section by the Gen-
eral Counsel of the Board shall exhaust
administrative remedies for discovery
purposes in any civil, criminal, or ad-
ministrative proceeding. A request
made pursuant to § 261.9 of this regula-
tion does not exhaust administrative
remedies for discovery purposes. There-
fore, it is not necessary to file a re-
quest pursuant to § 261.9 to exhaust ad-
ministrative remedies under this sec-
tion.

(e) Other disclosure prohibited. All con-
fidential supervisory information made
available under this section shall re-
main the property of the Board. Any
person in possession of such informa-
tion shall not use or disclose such in-
formation for any purpose other than
that authorized by the General Counsel
of the Board without his or her prior
written approval.

§ 261.14 Subpoenas, orders compelling
production, and other process.

(a) Advice by person served. Any per-
son (including any officers, employee,
or agent of the Board or any Federal
Reserve Bank) who has documents or
information of the Board that may not
be disclosed and who is served with a
subpoena, order, or other judicial or
administrative process requiring his or
her personal attendance as a witness or
requiring the production of documents
or information in any proceeding,
shall:

(1) Promptly inform the Board’s Gen-
eral Counsel of the service and all rel-
evant facts, including the documents
and information requested, and any
facts of assistance to the Board in de-
termining whether the material re-
quested should be made available; and

(2) At the appropriate time inform
the court or tribunal that issued the
process and the attorney for the party
at whose instance the process was is-
sued of the substance of these rules.

(b) Appearance by person served. Un-
less the Board has authorized disclo-
sure of the information requested, any
person who has Board information that
may not be disclosed, and who is re-
quired to respond to a subpoena or
other legal process, shall attend at the
time and place required and decline to
disclose or to give any testimony with
respect to the information, basing such
refusal upon the provisions of this reg-
ulation. If the court or other body or-
ders the disclosure of the information
or the giving of testimony, the person
having the information shall continue
to decline to disclose the information
and shall promptly report the facts to
the Board for such action as the Board
may deem appropriate.

Subpart D—Requests for
Confidential Treatment

§ 261.15 Scope of subpart.
(a) Data collection forms. This subpart

does not apply to data collected by the
Board on forms that are approved pur-
suant to the Paperwork Reduction Act
(44 U.S.C. 3501 et seq) and are deemed
confidential by the Board. Any such
form deemed confidential by the Board
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shall contain language so indicating on
the face of the form or in its instruc-
tions. Such information may, however,
be disclosed in aggregate form in such
a manner that individual company
data is not disclosed or derivable.

(b) Duty to submit information. This
subpart does not modify in any manner
the obligation of any person or com-
pany to submit, pursuant to any law or
regulation, any document, informa-
tion, form, or other filing to the Board
or any Federal Reserve Bank.

(c) Public comments. (1) Any com-
ments submitted by a member of the
public on applications and regulatory
proposals being considered by the
Board are public unless the Board or
the Secretary determines that con-
fidential treatment is warranted.

(2) A request for confidential treat-
ment of such comments shall be sub-
mitted in a separate letter or memo-
randum accompanying the comments
and on which the words, ‘‘Request for
Confidential Treatment’’ are promi-
nently displayed. Notwithstanding any
other provision of this regulation, the
Board need not inform any person sub-
mitting such comments of a decision
not to afford confidential treatment to
the comments.

§ 261.16 Submission and form of re-
quest for confidential treatment; ac-
tion on request.

(a) Submission of request. Any submit-
ter of documents or information to the
Board who desires that they be af-
forded confidential treatment pursuant
to 5 U.S.C 552(b)(4) shall file a request
for confidential treatment with the
Board (or in the case of documents
filed with a Federal Reserve Bank,
with that Reserve Bank), at the time
they are submitted or a reasonable
time after submission.

(b) Form of request. Each request for
confidential treatment shall state in
reasonable detail the facts and argu-
ments supporting the request and its
legal justification. Conclusory state-
ments that particular information
would be useful to competitors or
would impair sales, or similar state-
ments, generally will not be considered
sufficient to justify confidential treat-
ment.

(c) Designation and separation of con-
fidential material. All information con-
sidered confidential by a submitter
shall be clearly designated ‘‘Confiden-
tial’’ in the submission and clearly sep-
arated from information for which con-
fidential treatment is not requested.

(d) Action on request. (1) Requests for
confidential treatment of any docu-
ments shall be considered in connec-
tion with any request for access to the
documents. At their discretion, appro-
priate Board or staff members (includ-
ing Reserve Bank staff) may act on the
request for confidentiality prior to any
request for access to the documents.

(2) Any request for confidentiality
pursuant to 5 U.S.C. 552(b)(4) shall be
handled in accordance with § 261.17 of
this subpart.

(3) Nothing in this section limits the
Secretary’s authority to make deter-
minations regarding requests for access
to records under § 261.9.

(e) Special procedures. The Board may
establish special procedures for par-
ticular documents, filings, or types of
information by express provisions in
this regulation or by instructions on
particular forms that are approved by
the Board. These special procedures
shall take precedence over the proce-
dures set out in this subpart.

§ 261.17 Confidential commercial or fi-
nancial information.

(a) Request for confidential informa-
tion. (1) The Secretary shall notify a
submitter of any request for access to
all or a portion of information provided
to the Board by the submitter if:

(i) The submitter requested confiden-
tial treatment of that information pur-
suant to 5 U.S.C. 552(b)(4) (‘‘trade se-
crets and commercial or financial in-
formation obtained from a person and
privileged or confidential’’); and

(ii) The request by the submitter for
confidential treatment was made with-
in 10 years preceding the date of the re-
quest for access.

(2) Absent a request by a submitter
for confidential treatment, the Sec-
retary may notify a submitter of a re-
quest for access to all or a portion of
information provided by the submitter
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if it appears to the Secretary that dis-
closure of the information may reason-
ably be expected to cause substantial
competitive harm to the submitter.

(b) Notice to submitter. The notice
given to the submitter pursuant to
paragraph (a) of this section shall:

(1) Where possible, be given within
five working days of the receipt of the
request for access;

(2) Describe the request;
(3) Give the submitter a reasonable

opportunity, not to exceed ten working
days, to submit written objections to
disclosure of the information; and

(4) If given orally, be promptly con-
firmed in writing by the Secretary.

(c) Notice to requester. At the same
time the Secretary notifies the submit-
ter, the Secretary shall also notify the
requester that the request is subject to
the provisions of this section and that
the submitter is being notified of the
request.

(d) Determination by Secretary. The
Secretary’s determination whether or
not to disclose any document for which
confidential treatment has been re-
quested pursuant to this section shall
be communicated to the submitter and
the requester immediately. If the Sec-
retary determines to disclose the docu-
ment or information and the submitter
has objected to such disclosure pursu-
ant to paragraph (b) of this section, the
Secretary shall provide the submitter
with the reasons for disclosure, and
shall delay release of the document or
information for ten working days fol-
lowing the date of the determination.

(e) Exceptions to notice to submitter.
Notice to the submitter need not be
given if:

(1) The Secretary determines, prior
to giving such notice, that the request
for access should be denied;

(2) The requested information law-
fully has been published or otherwise
made available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The submitter’s claim of confiden-
tiality under 5 U.S.C. 552(b)(4) appears
obviously frivolous or has already been
denied by the Secretary, except that in
this last instance the Secretary shall
give the submitter written notice of
the determination to disclose the infor-

mation at least five working days prior
to release.

(f) Notice of lawsuit. (1) The Secretary
shall promptly notify any submitter of
information or documents covered by
this section of the filing of any suit
against the Board pursuant to 5 U.S.C.
552 to compel disclosure of such docu-
ments or information.

(2) The Secretary shall promptly no-
tify the requester of any suit filed
against the Board to enjoin the disclo-
sure of any documents requested by the
requester.

(g) Exception for Board rulings. Noth-
ing in this section shall apply in con-
nection with any determination by the
Board to comment upon information
submitted to the Board in any opinion
or statement issued to the public as de-
scribed in § 261.8 of this regulation.
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